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ORDER DISMISSING REQUEST FOR A STAY 

¶1 The respondent has filed an Emergency Request for a Protective Order and 

for a Stay in this appeal.  For the following reasons, the request is DISMISSED as 

moot. 

*
A nonprecedential order is one that the Board has determined does  not add

significantly to the body of MSPB case law.  Parties may cite nonprecedential  orders,

but such orders have no precedential value; the Board and administrative judges are  not

required to follow or distinguish them in any future decisions.  In contrast, a

precedential decision issued as an Opinion and Order has been identified by the  Board

as significantly contributing to the Board’s case law.  See 5 C.F.R. § 1201.117(c).

https://www.ecfr.gov/current/title-5/section-1201.117
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BACKGROUND 

¶2 The respondent was employed by the Department of Veterans Affairs (DVA 

or agency) as a Veterans Law Judge (VLJ).  Department of Veterans Affairs v. 

Markey, CB-7521-16-0013-T-1, Initial Appeal File (IAF), Tab 1 at 153, 176.  On 

February 1, 2016, DVA filed a complaint under 38 U.S.C. § 7101A(e)(2), to be 

conducted pursuant to 5 U.S.C. § 7521, requesting that the Board find good cause 

to remove the respondent for conduct unbecoming a VLJ and for misuse of 

Government resources.  Id. at 4-14.  Following a hearing, the presiding 

administrative law judge issued an initial decision finding that DVA proved both 

of its charges, the respondent failed to prove his affirmative defenses, and DVA 

had good cause to remove the respondent from his VLJ position.  IAF, Tab 33, 

Initial Decision (ID).  

¶3 In the initial decision, dated November 9, 2017, the presiding administrative 

law judge notified the respondent of his review rights.  ID at 1, 54-61.  Of 

relevance here, the notice informed him that the initial decision would become 

final on December 14, 2017, unless a petition for review was filed by that date.  

ID at 54.   

¶4 It is undisputed that, on November 20, 2017, DVA notified the respondent 

that it would remove him, effective November 24, 2017.  Request for Stay (RFS) 

File, Tab 1 at 3, Tab 4 at 5.  On November 22, 2017, the respondent filed the 

present Emergency Request for a Protective Order and for a Stay.  RFS File, 

Tab 1.  DVA subsequently removed the respondent, effective November 24, 2017.  

RFS File, Tab 4 at 7.    

¶5 On November 30, 2017, the Acting Clerk of the Board issued an order 

informing the parties that the Board lacked a quorum and that, as a result, the 

issues raised in the respondent’s request and DVA’s response would await a 

decision until a quorum was restored.  RFS File, Tab 5.  The administrative law 

judge’s initial decision became the final decision of the Board on December 14, 

2017, when neither party petitioned for review.  ID at 54. 

https://www.govinfo.gov/link/uscode/38/7101
https://www.govinfo.gov/link/uscode/5/7521
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DISCUSSION OF ARGUMENTS ON REVIEW 

¶6 In his Emergency Request for a Protective Order and for a Stay, the 

respondent seeks that the Board issue a protective order and stay prohibiting DVA 

from removing him from Federal service “until such time as the order becomes a 

final decision of the MSPB.”  RFS File, Tab 1 at 2-3.  As stated above, the initial 

decision became the final decision of the Board on December 14, 2017, when 

neither party petitioned for review.  ID at 54.   

¶7 The Board consistently has held that a case is moot when the issues it raises 

are no longer live.  See Gregory v. U.S. Postal Service, 91 M.S.P.R. 52, ¶ 6 

(2002); Currier v. U.S. Postal Service, 72 M.S.P.R. 191, 195 (1996); Occhipinti 

v. Department of Justice, 61 M.S.P.R. 504, 507 (1994).  Here, although the 

respondent’s request for a protective order and stay of his removal was a live 

controversy when he filed it on November 22, 2017, DVA effected his removal 

2 days later, on November 24, 2017.  RFS File, Tab 4 at 7.  Accordingly, there is 

no longer a live controversy for the Board to adjudicate because DVA has already 

removed the appellant.  See Occhipinti, 61 M.S.P.R. at 507 (holding that there 

must be a live case or controversy when a case is decided, not merely when the 

complaint is filed) (citing Spectronics Corp. v. H .B. Fuller Co., Inc., 940 F.2d 

631, 635 (Fed. Cir. 1991)).  We therefore find the respondent’s request moot.  Id.  

The Board is specifically prohibited from issuing advisory opinions and thus may 

not render an opinion in a matter that is moot.  5 U.S.C. § 1204(h); Gregory, 

91 M.S.P.R. 52, ¶ 7.   

https://www.mspb.gov/decisions/precedential/GREGORY_MARIA_A_AT_0752_98_0261_N_1_OPINION_AND_ORDER_249137.pdf
https://www.mspb.gov/decisions/precedential/CURRIER_KENNETH_F_DC_0351_95_0631_I_1_OPINION_AND_ORDER_246968.pdf
https://www.mspb.gov/decisions/precedential/OCCHIPINTI_JOSEPH_NY910006W1_OPINION_AND_ORDER_246181.pdf
http://scholar.google.com/scholar?num=1&q=intitle%3A940+F.2d+631&hl=en&btnG=Search&as_sdt=2%25
http://scholar.google.com/scholar?num=1&q=intitle%3A940+F.2d+631&hl=en&btnG=Search&as_sdt=2%25
https://www.govinfo.gov/link/uscode/5/1204
https://www.mspb.gov/decisions/precedential/GREGORY_MARIA_A_AT_0752_98_0261_N_1_OPINION_AND_ORDER_249137.pdf
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¶8 Accordingly, the respondent’s request is dismissed.  

 

 

FOR THE BOARD: 

Washington, D.C. 

            /s/ for                                         

Jennifer Everling 

Acting Clerk of the Board 

 

 


